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is left, the whole trust fails, 18 the cases uniformly hold that an 
invalid disposition of remainders will not render unenforceable 
an otherwise valid provision for applying the income to certain 
persons for life." It is therefore submitted that the result in 
the Walkerly case is in no case to be supported as to the 
interests of the persons entitled to the income in being at the 
testator's death, and is to be supported as to the other interests 
only in event they were not vested. 

R. M. L. 

Procedure : Equity : Bill of Review for Newly Discovered 
Evidence. — The Code of Civil Procedure of California provides 
no other means of reviewing a judgment on the ground of newly 
discovered evidence than by filing and serving within ten days 
a notice of intention to move for a new trial. 1 Is this exhaustive, 
or has an equitable bill of review for newly discovered evidence 
a place in our judicial system? The Supreme Court has again 
been confronted with this question in the case of San Francisco 
and Kings River Canal and Irrigation Company v. Stevinson, 
and has again been relieved of the duty of answering it by the 
fact that the bill, even assuming that it is a recognized mode 
of procedure, would not lie in the particular case. 2 In this, as 
in former cases, 3 the court has expressed its willingness to 
recognize the remedy. But, for the first time, protest has been 
raised by individual judges,* on the ground that the statutory 
provisions governing new trials completely cover the subject. 

The Superior Court is vested by the Constitution with juris- 
diction in all cases in equity. 5 That this provision does not 



"Carpenter v. Cook (1901), 132 Cal. 621, 64 Pac. 997; Hofsas v. 
Cummings (1904), 141 Cal. 525, 75 Pac. 110. 

"Nellis v..Rickard (1901), 133 Cal. 617, 66 Pac. 32; Sacramento Bank 
v. Montgomery (1905), 146 Cal. 745, 81 Pac. 138. Compare Estate of 
Willey (1900), 128 Cal. 1, 60 Pac. 471; Younger v. Moore (1909), 155 Cal. 
767, 103 Pac. 221. 

1 Cal. Code Civ. Proc. §§ 657, 659. 

^ (June 29, 1917), 54 Cal. Dec. 58, 166 Pac. 338. 

3 In the following cases the bill of review was assumed to exist : 
Buckelew v. Chipman (1855), 5 Cal. 399; Mulford v. Cohn (1861), 18 Cal. 
42; Butler v. Vassault (1870), 40 Cal. 74; Allen v. Currey (1871), 41 
Cal. 318. 

4 Angellotti, C. J. and Henshaw, J. 

5 Cal. Const. Art. VI, § 5. It is clear that this provision does not 
crystallize equitable remedies as of the date of the Constitution. New 
rights may be created whereby new equities arise; existing rights may be 
abolished, and cases which courts of equity once entertained cease to 
arise, without thereby enlarging or curtailing the equitable jurisdiction of 
the court. Spreckles v. Hawaiian Sugar Co. (1897), 117 Cal. 377, 49 Pac. 
353. Thus Cal. Civ. Code, § 3423 operates to prevent an injunction against 
the prosecution of an action, except where the object is to prevent a 
multiplicity of suits, a clear restriction on the jurisdiction of the High 
Court of Chancery. Spreckels v. Hawaiian Co. supra. Likewise Cal. 
Code Civ. Proc. §§ 525-533 have been held to constitute an exhaustive 
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deprive the legislature of power to fix a time within which 
equitable remedies may be pursued is undoubted. 6 

By the consolidation of legal and equitable procedure into 
one form of civil action, the great majority of statutory proced- 
ural regulations have been made applicable alike to cases of 
law and equity. Parallel proceedings have been amalgamated. 7 
Some equitable proceedings, predicated upon the existence of 
separate courts of equity, have been rendered impossible. 8 The 
problem presented by the principal case is whether legal and 
equitable modes of relief where new evidence is discovered after 
judgment have not also been amalgamated. 

The desirability of a single mode of procedure with a single 
form of civil action is scarcely questionable. There cannot be, 
compatibly with the spirit of the new procedure, an equitable 
and a legal rule for granting new trials. There is room for one 
only. The amalgamation of these remedies does not contravene 
the constitutional provision granting jurisdiction in all cases in 
equity. We have said that a statutory period of limitation for 
equitable remedies is not unconstitutional per se. The only 
difference in effect between the legal and equitable remedies 
in a case of newly discovered evidence is a difference in the time 
within which they may be exercised. It seems to follow inevitably, 
when all distinction between actions at law and suits in equity 
has been abolished, and a statutory period named, within which 
newly discovered evidence may be brought into the case to 
change the judgment rendered, that the limitation is imposed 
upon equitable as well as legal proceedings for a new trial. 9 The 



system of temporary or provisional injunctions, excluding the power to 
stay the operation of such injunctions in certain cases. United Railroads 
v. Superior Court (1915), 170 Cal. 755, 151 Pac. 129. 

6 For example, an action for relief on the ground of fraud or mistake 
must be commenced within three years after the facts are discovered. 
Cal. Code Civ. Proc. § 338, subd. 4. Such a provision usually amounts to a 
statutory definition of laches, but is not necessarily limited to such cases. 

7 Thus the bill of review for error apparent on the face of the record 
has been absorbed into the statutory provisions relative to appeals. S. F. 
Saving & Loan Society v. Thompson (1867), 34 Cal. 76. And a bill of 
discovery, as an equitable auxiliary to proceedings in a court of law, 
probably does not exist in this state, as the court trying the action has all 
the machinery necessary to attain the same end. Wright v. Superior 
Court (1903), 139 Cal. 469, 73 Pac. 145. 

8 Equity's power to instruct a probate court as to the construction of 
trusts in a will has been abolished by the consolidation of equitable and 
probate proceedings in the same court. Toland v. Earl (1900), 129 Cal. 
14a, 61 Pac. 914. 

9 This view is upheld in Wisconsin. In that state, as in California, 
all distinctions between legal and equitable actions are abolished. A 
statute allowing a new trial within a year for newly discovered evidence 
has been held to exclude the equitable bill of review. Crowns v. Forest 
Land Co. (1899), 102 Wis. 97, 78 N. W. 433. The court said, "The Code 
was intended to be a complete system in itself and a complete substitution 
for the old forms of actions and methods of practice. There is absolutely 
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only thing that works against this conclusion is the very short 
time allowed for giving notice of intention to move for a new 
trial. 10 Doubtless the legislature has a wide discretion in fixing 
the statutory limit. And the fact that the court, though always 
assuming that the bill of review exists, has never found a case 
where the newly discovered evidence was important enough to 
allow the bill to be granted, would seem to show quite conclus- 
ively that the period is not too short. If it is, does not the 
theory of our judicial system require legislative action, increasing 
the statutory period but adhering to the single mode of pro- 
cedure, rather than a judicial division of the procedure into a 
so-called equitable rule for the granting of new trials, and a 
so-called legal rule? 

A. R. R. 

Property: Emblements: Right of the Subtenant after 
the Tenant Defaults in Payment of Rent. — At common law 
a sub-lessee had a right to emblements, though his defaulting 
lessor, having forfeited his estate, had lost that right. 1 Thus, 
where a widow terminated her estate by marriage, her subtenant 
took the crop he had planted before the marriage. 2 And if the 
estate terminated by the lessee's default in payment of rent, 
his sub-lessee was still entitled to his crop sown prior to that 
default. 3 The basis of the rule was public policy in encouraging 
husbandry, and in protecting the fruits of a man's labor by 
giving him his crop after his estate, without his foreknowledge 
or fault, had suddenly terminated. 4 The principle was that 
the termination of one's lawful possession by an uncertain event 
not within his control and which he cannot foresee will 
not prevent him from reaping what he has sown. 5 Agore 

no reason for claiming that the old bill of review exists under our 
present system." 

10 In Arkansas and Kentucky, where proceedings in equity and at law 
are distinct, the statute provides that, when grounds for a new trial are 
discovered after the term, application may be made by petition within three 
years after final judgment. This has been interpreted in both states as not 
superseding the equitable bill of review. Jacks v. Adair (1878), 33 Ark. 
161, at p. 167; Bush v. Madeira's Heirs (1853), 14 B. Mon. 172. "The 
statute extends to cases at law a new remedy, without taking away any 
which existed in equity, and as to the latter is cumulative." Jacks v. 
Adair, supra. 

1 1 Washburn, Real Property (6th ed.), § 262; Tiffany, Landlord and 
Tenant, p. 1631; Bittinger v. Baker (1857), 29 Pa. St. 66, 70 Am. Dec. 154. 

2 Oland v. Burdwick (1595), Cro. Eliz. 461. 

'Samson v. Rose (1875), 65 N. Y. 411; Tiffany, Landlord and Tenant, 
p. 1631. 

4 2 Bl. Comm. 123 ; Tiffany, Landlord and Tenant, p. 1632 ; Kingsbury 
v. Collins (1827), 4 Bing. 202; Sornborger v. Berggren (1886), 20 Neb. 
399, 30 N. W. 413. 

5 Bittinger v. Baker (1857), 29 Pa. St. 66, 70 Am. Dec. 154. 



